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Re: Connect America F1111d; A Na11011al flmodhand Plan for Our F111111·1t: t.i1ah/ishi11g 
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Dear Ms. Donch: 

On February 19. 2014, Robert Quinn, ll nnk llultquist and I (of AT&n. os well as David 
Lawson of Sidley Aw.tin LLP (counsel for A'I &TJ. met with Daniel Alvurcl. Legal 
Advisor 10 Chainuw1 Wheeler. regarding 1hc nbove-refereuced proceeding. In the 
meeting. AT&T addressed arguments 111 the record by Le' cl 3 and Bandwid It.com 
(''CLECs"), among others. tl1at the Commission's access charge rules pcnn1t CLECs to 
assess h'lCal end office switching charges for their limited role in partnering IVith various 
"over-the-top" VoIP providers to route 10 the public Internet calls to the VoIP providers' 
end users. 

AT&Tcxplnincd that where a CLEC has lnwruny 1nriffed charges lor access !unctions 
provided by it or its retail VoIP partner, AT&T puys those charges without dispute. Here, 
however, tl1c CLl~Cs have billed AT&T oub>1ant1al charges for end office switching 
services tha1 neither they nor their ovcr-tl1c-1op VoIP partners provide, 111 clear violation 
of the Commission's rules and the "long standing policy" that LE Cs "should charge only 
for those services that 1hey provide"1- a policy 1hc Commission expressly reaffinned 
when it recent!) amended tts access charcc rules~ We noted that the limited 
functionality provided by the CLECs in the middle of those over-the-top VoIP calls more 

1 CQ1111cc1 Am.,/1•11 l'11ml vi al .• 26 FCC Red 17663, 18026. n.2020(2011) (''Co1mc«1 A111<'rlr<1 01'fl<'r'1, 
quoting Acres.r C/1t1rgc Reform, Reform"/ ArN·1.1 Clwrge.< lmpMed b.1• Co111pe1l1J1•t LA<'al ETt·l1t111gt• 
c..·arrlers; l'tt/1/0,, of L-rel Con1n1unicaJit»1.t. /Ju: fi»' 1i•1111won1 JVab~r o/Ctnn11r/.t.tlt1n Rile 61.~6(d) To 
Foci/11a1e Dt·ployn1m1 o/CompctiJfrc S.:n Ire /11 Ccrto111 \fclropoltttm Sta1,.11col ,i,..,az. CC Dock<t No.96-
262. CCB CPO File Na. 01-19. Elghlh Rcpon and (mkrand hRh Order on Rocoos1dcru11on. 19 FCC Red 
9tOS. 9t 18-19, 21 (20G.t~ 

: Co1111u1 Amcrlm Ortlrr, 26 FCC' Rod •I 18026, 970. 
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closely resembles tandem switching, and wc empbasizcd that AT&T is and has been 
paying the CLECs for this traffic at the tandem s'vitching rnte. 

Level 3 und Bandwid1h.com nllempt to argue that they, along with their over-the-top 
VoIP partners, actually do perfonn end office switching fw1c1ionality, pointing to various 
signaling and call setup functions that switches (and some non-switches) may perform. 
But for decades it has been establ ished in courts, in the industry, and at the 
Commission- i11c/11di11g in the very proceeding relied 011 by the Cl .. E'Cr-that the 
defining characteristic or an end office switch and "what distinguishes" it from other 
network fwtctionali 1ics is "interconnection, I.e., actual connection of[subscriber] lines 
and trunks. ,,J What these CLECs actually do is deliver calls in an undifferentiated stream 
onto the public Internet, over which the cal ls may travel for hundreds or even thousands 
of miles over the facilities of multiple Internet backbone providers and ISPs and through 
any number of packe1 switches (which are the true successors to the PSTN's circuit 
switche.s).4 before their ultimate delivery to the premises (or mobile device) where tl1e 
over-the-top VoIP application is being used. The CLECs and their VoIP partners nrc thus 
provid ing encl office switching only if placing calls destined for multiple users and 
locations in a si ngle undifferentiated stream onto the public Internet could be deemed 10 

involve the same functions and work as using local switches to separate and place calls 
onto individual subscriber lines. llut as the full Commission co11firmcd io granting a 
formal C·Omplainl challenging YMax 'send office switching charges for ii~ limited role in 
tl1c routing of over-the-top VoIP traffic. Lite Internet is 1101 cquivaknt to a sul>scribcr line. 
and the "exchtinge of packets over the lntcmct" does not entitle a carrier to assess end 
office switching chargcs.5 As I.he Commission put ii. "[i]flbis exchange of packets over 
the Internet is a 'virtual loop,' then so 100 is the entire public switched telephone network 
- and the term ' loop' has lost all meaning.'.6 

Moreover, there can be no credible nrgumcnt that the Co1111ec1 Ameriw Order narrowed 
the YMax Order prt-cedent to cases or double billing only. To be sure, the Commission 
addressed concerns about double billing in its reHsoning for adopting the symmetry rule. 
Out it then went Oil 10 incluc!e in ihe symmetry rule the well-established principle that a 
LEC may not charg~ for a function it does not provide-albeit now extended to include 
the retail VoIP partncr-citine the Ymox Order for that proposition.7 As Lbc Commission 
explained. "our n1les include measures lo protect ngainst double billing. and we also 
mnke clam· that our rules do not pennit a LEC to charge for functions perfom1ed neitl1er 
by itsclr or its retail service provider partncr:·B Tin: Order in no way acknowledges a 

' Pet/1!01«/or Rcco1ulder01/011 tmd App/icatio11sfl1r Ru"'""' rif HAO 21. 12 FCC Red 1006t. t0067. 11 
( t997). 

' At ICtlSl since I 978. distinguished enwneers have predicted thm packet switchinii would ulttmn1ely replace 
circuil S\ViU:hing C\rt'll ror voice co1nmunicutions. See. t!,J:., ~oberts, La\vteJlCC G., ""Tilc E\'olullon of 
Pocket Swilching" (Nov. 1978). available al hllp://www.oockct.ctllilc'Sle•-packet-sw.htll!.l tvisited Feb. 20. 
2014). 

'1IT&:T Corp. v, l'i\.ln.r Commr"11s, 26 l'CC Red 57~2. 5759. 1 ·14 (20 11 ) ("l'Mnx O,-,lor"). 

'Id 

'Com1cct Amer/cw Ortlvr, 26 FCC Red at t 8026, 1970; see 47 C .F.R. § S i.913(b). 

1 Co1111cc1 A11wri<'a Orvkr. 26 FCC Re<l ot 18026., 970 (emphasis added: ciuuions omined). 
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change in policy or provides a "reasoned analysis" lhat "~rior policies and standards arc 
being deliberately changed" with regard to this principle. Thus. nothing in the text of 
the Order indicalcs any intent by lhe Commission to modify or narrow the Ymax Order; 
rather. it strengthened it by expressly ;idopting these principles into the new inten:arrier 
compensation rules. 

There are thus two Commission decisions U1at arc squarely on point, and neiU1er Level 3 
nor Bandwidth.com can gel around them. Al bouom, these two CLECs are perfom1ing 
the very same function tliat YMax was pcrfonning; U1ey make the same argumenL~ that 
YMax made: and the Commission 's hold in£$ that the ce111rnl functionality of end office 
switching is connecting trunks to loops and that the exchange ofpackeL~ over the Internet 
is not the connection of trunks to loops is as applicable 10 them as it was to YMax. 

Even if the Commission were now to adopt the CLECs· position, it could nQt l3wfully 
adopt that new rule i11 the guise of u "clarificotion" that applies retroactively to the 
effective date of the Co1111ec1 llmerlco Order. Even agencies with undisputed authority to 
adopt legislative rules arc routinely reversed when they seek retroactively to impose new 
obligations "under 01e guise or interpreting a regulation."'" As U1c Supreme Court 
recently emphasized, deference to agencies ' i111erpretlllions of ambiguous rules "creates a 
risk thnt agencies will promulgate vague a11d open-e!lded regulations Lhat they can later 
intcrpr~t as ther see fit. thereby ' fntstrating the notice and predictabi lity purposes of 
rulemak:i11g. "'1 "ll is one thing to expect regulated parties to confonn their conduct to an 
agency's interpretations once the agency announcus them; it is quite anotl1cr to require 
regulated parties to divine the ... iotcrprctationO in advance or else be held liable'" when 
the new "interpretation[ is announced I for the first time in an enforcement proceeding" or 
otherwise outside tl:e proc.ess of notice and comment.12 Pem1itting CLECs like Level 3 
and Bandwidth.com to charge end office switching charges for tl1e minimal sofiswitch 
functions they provide far from any actual subscriber would constitute just such an 
impcrrnissible "clnrifi<:ation," and thus could be applied only prospectively. 

finally, AT&T responded to recent assertions by Vonage that AT&T's interpretation of 
tl1e symmetry rule is distorting industry negotiations for TP-to-!P interconnection. 11 

AT&T admowlcdged tl1at negotiations ore against a backdrop of historic regulation of 
relationships between providers- this is true for al l parties across the industry, not just 

• Grcm.r Bosum Tcle1•klo11 Corp.,._ FCC. 444 F.2d 84t . 852 (l) .C. Cir. t'l70). 
10 See. e.g .• Cl1r1stu11.,e11 , ._ f/arr1s C11(1>.. 529 U.S. 576. 588 (2000): S11m111/1 f'u1role11m Carp. 1• El'A. 6'10 
F.Jd 733 (6~1 Cir. 2012): /fal"dy W//so11 Memorial //osp. "· Sebeli11s. 6t6 F.3d +19 (Sth Cir. 2010): 
Ccu1Jrr.'$·Ciist<llo11 v. //older. 603 r.Jd 1111 (91h Cir. 2010): Boose ,, Tri-Cmmt)' Metropolit1111 Trtm.•I Di.ft. 
O/Oregm1, S87 1·.3d 997 (9th Cir. 2009): City o/Cl1!1°eln111/ v Oillo. SOS F.3d 827 (6th Cir. 2007): Ill ru 
Suul<'tl (.;,,~, 237 F.3d 657 (D.C. Cir. 2001 ). 

u Chrlsrophur "· S111i1hKll11e 8u£1chc1111 liJrp .. 132 S. CL 2.156, '2 168 (2012) (quotiflJ!. Talk Afnt~r1ct1. Inc. ''· 
M/c/1ig<111 Dull. t 3 l S. Ct. 2254, 2266(2011) (Scnlio. J. concumng)). 
11 ltlm2168. 
11 Lcucr from Brim D. Strandberg. Counsel to Vonngc I loldings Corp., lo M11rk'1c H. Oo11ch, Secretary. 
FCC. WC Docket Nos. t0-90. 05-337~ GN Docket No. 09-5t: CC Docket N°'. Ol-'J2, '16-45 (fllod l•ob. t 2, 
2014). 
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AT&T. But as intcrcarricr compensation ramps down to 1hc bill-und-kccp default regime 
(which is wel l underway), m1y residual distortions nre quickly givinu way 10 incc111ivcs lo 

capture 1he inherent efficiencies (and cost savings) of IP. 

In sum. there is nothing unfn1r nbout the apphcatoon of this rule: 10 the comr.iry. what is 
unfn1r 1s charging for func11onah11es not perfom1ed. Nor docs applica1ion of the rule hcl'I! 
nm contrary to the concept of symmetry in the imercnrrier compcn~utlon regime; 
ccnainly, ii canno1 possibly be "symmctricul" for cnmers 10 attempt 10 obt.1111 

compensation for services they (or their retail VoIP partner) do not even perform. 

If you have nny questions or need additional 111for111:11ion, please do not hesitate to contnc1 
me. Pursu:mt 10 se~"lion 1.1206 of the Commission's rules. this letter 1s being ftlcd 
electronically with the Commi~~1on. 

Sincerely. 

ChnM1 Shcwman 

Attachment 
cc: l);miel Alvarez 


